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QUESTIONS PRESENTED 

1. Is responsibility for the use without compensation of a 
patented product and its additions, improvements and ex¬ 
tensions to be avoided on the ground that there was an 
additive or change after a month of experimental tests and 
long before any real negotiations got under way between 
the appellant and appellees for the manufacture, use and 
production of said patent and any additions, extensions 
or improvements? 

2. Is the appellant corporation entitled to an accounting 
and compensation for the use of its patent either under an 
express or implied contract? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


No. 11,730 


MACITE CORPORATION, Appellant , 

v. 

F. McKENZIE DAVISON and W. J. HARDY, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTION 

Jurisdiction is conferred by Title 28, Section 1291, of the 
United States Code. 

STATEMENT OF FACTS 

The appellant corporation is the owner by assignment 
of United States Letters, Patent No. 2078264, under which 
it has the exclusive patent right to manufacture and sell 
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an explosive known as Macite in a territory, of which the 
State of Virginia is a part. (App. 1) 

Since the early spring of 1947, the appellees, without 
payment of any consideration whatever, have manufactured, 
used and sold said explosives under the name of Macite 
and continue to do so. Appellant is advised and believes 
that therefore the appellees have made large profits, the 
full amount of which is unknown to appellant. (App. 1). 

Although often requested the appellees have refused to 
render any accounting to the appellant corporation. The 
instant action was filed bv the appellant corporation pray¬ 
ing for an accounting of the profits made by the appellees 
by virtue of the use of said patented product and for judg¬ 
ment for whatever amount of profit was realized by the 
appellees. 

The appellant corporation also prayed that the appellees 
be required by the Court to deliver to appellant corporation 
the formula for the catalyst used in the manufacture of said 
explosive. The appellant corporation also asked for an 
injunction forbidding further use of this patented product. 
The appellees denied using the patented product and stated 
their willingness to be enjoined from the use of said prod¬ 
uct. At the outset of the trial on the merits, the appellant 
corporation sought and obtained permission to amend its 
complaint by adding to the word patent the following 
language “and any additions, extensions or improvements 
thereof’’. (App. 9) 

The first witness called by the appellant was Miss Harriet 
Cameron Eades, w*ho stated that she was employed by the 
Macite Company and paid by the Arlington Asphalt Com¬ 
pany, which is a partnership of the two appellees in this 
cause. She said that she had been working at the Leesburg, 
Virginia pilot plant of the Macite Corporation since March, 
1947. She had obtained employment through James D. 
McLeod, who was the owmer of the original patented cata¬ 
lyst knowm as Macite. The catalyst is used in a mixture 
wdth TNT in order to obtain a blasting product. 
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Miss Eades admitted stating in an interview with Mrs. 
Hertz, in July of 1950, that she and a Mr. Hickman worked 
from 8:00 a.m. until 5:00 p.m. five days a week following 
formula devised by the late James D. McLeod (App. 11). 
She declined to state what the catalyst is. When she first 
went to work at the plant at Leesburg, Mr. McLeod used his 
patented formula (App. 11). Later, after she had been 
there over a month, he changed the formula. It is significant 
to note that these changes referred to by Miss Eades took 
place presumably in April, 1947. She stated there was no 
change in the manner of manufacture and there was only 
one item missing in the patent (App. 12). She further 
stated that before the present formula, now used, was de¬ 
veloped, Mr. McLeod experimented with another formula. 
She also stated that the present formula is at least the third 
(3) developed bv Mr. McLeod. She stated that the present 
formula was made no later than April, 1947. (App. 13) 

Dr. Russell F. Cahoon testified that as recently as the 
Friday before trial he had visited the pilot plant at Lees¬ 
burg and had observed wooden boxes in the plant with the 
name Macite on the side. 

On July 26, 1947—and the date is of tremendous signifi¬ 
cance for it is some three months after Mr. McLeod had 
concluded his experiments and had arrived at the formula, 
which at present is being used—appellee, Davison, wrote 
Mr. E. A. Burrows, a consultant engineer, who is trustee 
of the patent rights under an assignment from McLeod, 
stating “we are beginning to get in a position to produce 
Macite” (App. 20). This letter is subscribed by the Arling¬ 
ton Asphalt Company, by F. McK. Davison and is plaintiff’s 
exhibit No. 1. The letter asked for the forwarding of the 
charter, the minute books, the by-laws and the stock records 
of the Macite Corporation. It spoke of splendid results on 
the last blast. The letter stated that he had written to four 
intimate friends who are large users of blast powder, and 
stated that “our material will be on the market and avail¬ 
able the first of October”. Burrows replied to Davison’s 
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letter on July 30, 1947 stating that he was exploring the 
possibilities of interesting Pennsylvania coal producers in 
the product. (Appellant’s Exhibit No. 2, App. 21) 

As appellant’s exhibit No. 3, (App. 23), there was intro¬ 
duced an agreement between James D. McLeod, the owner 
of the patent, and E. A. Burrows, whereby Burrows agreed 
to promote the manufacture and sale of explosives under 
said patent “ and any additions, extensions or improvements 
thereon ” (emphasis supplied). This agreement was entered 
into as of February 21,1945 and provided for the setting up 
of a corporation to be known as Macite Corporation for 
the execution of the plan. The agreement again (App. 26) 
refers to Letters Patent No. 2,078,264 11 and any additions, 
extensions or improvements thereon ” (emphasis supplied). 

As appellant’s exhibit No. 4 (App. 28) there was intro¬ 
duced a License Contract between James D. McLeod and the 
Macite Corporation, which also refers to the patent and 
“any additions, extensions or improvements thereon ” (em¬ 
phasis supplied). 

As appellant’s exhibit No. 6 (App. 34) there vras intro¬ 
duced a letter by Robert Faulkner, attorney for Mr. E. A. 
Burrows, who was serving as trustee for the Macite Cor¬ 
poration, addressed to Mr. I William Stempil, an attorney 
for Davison and Hardy, which letter summarized the nego¬ 
tiations between Macite Corporation on one hand and 
Davison and Hardy on the other. This letter was dated 
May 7,1948. 

At the conclusion of the appellant’s case, the Trial Court 
ruled for the appellees. 

SUMMARY OF ARGUMENT 

1. The Trial Court erred in dismissing appellant’s case 
simply on the ground that there had been some undisclosed 
additives or changes in the original patented formula. 
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2. The language of communications between the parties 
indicated that there was included not only the original 
patent, but any additions, extensions or improvements 
thereon. 

3. The catalyst in its final form was completed by the 
inventor in April, 1947, many months before the negotia¬ 
tions between the appellant and the appellee for the use of 
said patent were concluded. 

ARGUMENT 

There is but one simple proposition involved in this case. 
Is the appellant to be denied an accounting or recovery if 
it appears that his patented formula has been altered in 
any way whatsoever, such as the change of a single ingre¬ 
dient or by a single additive? It is the contention of the 
appellant that the agreement for the use of Macite by the 
appellees in this case included not only the product as origi¬ 
nally patented but any additions, extensions or improve¬ 
ments thereon. The Trial Court thought otherwise. 

It is to be remembered that Macite, in its final form, was 
evolved in April of 1947. The record clearly shows the 
negotiations with the appellees continued through the sum¬ 
mer and fall of that year, or many months after McLeod 
had made his final improvements. Therefore, it is clear 
that the Macite catalyst, forming the basis of negotiations 
during the summer and fall of 1947, was the catalyst pat¬ 
ented by McLeod and improved in final form in April of 
that year. Macite was the designation given the blasting 
product in the spring of 1947. Macite is the corporation 
which Miss Eades in 1952 said employed her. Macite is 
the name on the packing boxes of the corporation used by 
the appellees up to the time of the trial. 



CONCLUSION 


It is respectfully submitted that on the basis of the rec¬ 
ord the Trial Court erred in finding for the appellees. 

On the basis of the foregoing, it is respectfully submitted 
that the judgment of the lower court be reversed. 

Neil Burkinshaw 
Suite 1132, 

1001 Connecticut Ave., N.W. 
Washington, D. C. 

Dennis Collins 
901 Shoreham Building, 
Washington, D. C. 
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PLEADINGS. DOCKET ENTRIES AND OTHER PAPERS 

■< 

94 Filed Oct 3 -1950 . 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4275-’50 

Macite Corporation, 940 Slioreham Building, 
Washington, D. C., Plaintiff, 

v. 

F. McKenzie Davison, 4404 Volta Place, N. W., 
Washington, D. C., 

and 

W. J. Hardy, 505 Valley Lane, Falls Church, Virginia, 
Jointly and Severally, Defendants. 

Complaint for Accounting and Injunction 

1. The amount in controversy is in excess of $3,000 and 
within the jurisdiction of this court. 

2. The plaintiff corporation is the owner by assignment 
of United States Letters, Patent No. 2078264, under which 
it has the exclusive patent right to manufacture and sell an 
explosive known as Macite in a territory, of which the 
State of Virginia is a part. 

3. For the past several years in the State of Virginia the 
defendants, without authority or permission of the plain¬ 
tiff corporation, and without payment of any consideration, 
have manufactured, used, and sold said explosive under 
the name of Macite and are continuing to do so, and by the 
use thereof, plaintiff is advised and believes and therefore 
avers, have made large profits, the full amount of "which is 
unknown to plaintiff, but plaintiff is advised is far in ex¬ 
cess of the jurisdictional amount. 

4. Although often requested by plaintiff, defendants have 
failed and refused to render any accounting to plaintiff 
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and have refused plaintiff the right to inspect their 
books. 

95 Wherefore, the premises considered, plaintiff 
prays: 

1. That an accounting be had of the profits made by the 
defendants by virtue of the use of said patented product, 
and that the plaintiff have judgment for whatever amount 
of profit has been realized by the defendants. 

2. That defendants be ordered and directed to deliver to 
plaintiff the formula for the catylist used in the manufac¬ 
ture of said explosive. 

3. That the defendants be enjoined from further using 
said patented product and/or formula. 

4. And for such other and further relief as to the Court 
may seem just and proper. 

Dennis Collins 
Dennis Collins 
Attorney for Plaintiff 
930 Shoreham Building 

Answer 

96 Filed Feb 5 1951 

Come now the defendants, F. McKenzie Davison and W. 
J. Hardy, through their attorneys, and, for answer to the 
complaint filed herein, respectfully show to the Court: 

1. The defendants deny that the amount in controversy 
is in excess of $3,000.00 and that the Court has jurisdic¬ 
tion of the plaintiff’s action. 

2. The defendants admit the allegations of Paragraph 2 
of the complaint. 

3. The defendants deny all of the allegations of Para¬ 
graph 3 of the complaint. 

4. The defendants deny the allegations of Paragraph 4 
of the complaint and aver, to the contrary, that their books 
of account were inspected on October 31, 1949, at the re- 




quest of the plaintiff, by one Harry L. Malin, 1422 K Street, 
N. W., Washington, D. C., who was then the accountant 
for the plaintiff. 

Further answering said complaint, the defendants aver 
that the formula for the catylist used in the manufacture 
of the explosive known as Macite is set forth and described 
in U. S. Letters Patent Number 2,078,264, mentioned in 
Paragraph 2 of the complaint, which Patent is a matter of 
public record in the U. S. Patent Office, and a copy of which 
is attached to and prayed to be read and considered as a 
part of this answer. 

97 Further answering said complaint, the defendants 
aver that they have never manufactured, used, or 
sold the explosive known as Macite and covered by U. S. 
Letters Patent Number 2,078,264, and do not intend or need 
to ever manufacture, use or sell said explosive, and that, 
accordingly, the defendants are willing to be enjoined from 
the use of said patented product and/or formula as de¬ 
manded in the third prayer of the complaint. 

And now, having fully answered the complaint filed 
herein, the defendants pray that they may be hence dis¬ 
missed, with their reasonable costs. 

J. Allan Sherier 
J. Allan Sherier 
Cuneburg & Burt 
By William A. Clineburg 
1523 L Street, N. W. 
Washington, D. C. 
Attorneys for Defendants. 

102 Filed Apr 28 1952 

Pretrial Proceedings 

Statement of Nature of Case: 

This is a suit for an accounting from defts. of savings 
effected by making and using a catalyst in quarrying near 


Leesburg, Virginia, during the period from 1946 to date. 
Plaintiff claims it has the exclusive license of patent rights 
to manufacture and sell the formula in Virginia and other 
states; that under an agreement never formally con¬ 
summated defts. in 1946 commenced the manufacture and 
use of formula in quarry blasting; that they have failed 
and refused to make any accounting to, or to pay plaintiff 
one-half of the savings per ton caused by the use of 
formula as compared with dynamite; also that they have 
sold large quantities of formula and made no accounting to 
plaintiff. 

Plaintiff also seeks an injunction to prevent further use 
of the patent by defts. 

Answer by obht defts. deny the amount in controversy 
exceeds the jurisdictional amount, admit the plaintiff’s own 
the patent referred to here; state their books were in¬ 
spected on Oct. 31, 1949, by plaintiff accountant; aver the 
catvlist used in the manufacture of Macite is described in 
Patent No. 2078264 and is a public record; denies all other 
allegations. Further answering, the defts, aver they have 
never manufactured, used, or sold the formula covered by 
patent and accordingly, are willing to be enjoined from the 
use of said product. 

The issue will be limited to whether or not the formula 
covered by the patent has been manufactured and used or 
sold by defendants. 

103 Stipulations : By agreement of counsel for the 
respective parties, present in Court, it is ordered 
that the subsequent course of this action shall be governed 
by the following stipulations unless modified by the Court 
to prevent manifest injustice: 

James K. Kirkland 
Pretrial Justice. 


Dated April 28,1952 



Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Neil Burkinshaw 

Joseph Sitnick 

*••#•••••• 

104 Filed Dec 5 1952 

Findings of Fact and Conclusions of Law 

This action having been tried upon the facts by the court 
without a jury, the court does hereby find the facts and 
state separately its conclusions of law thereon, and directs 
the entry of appropriate judgment as follows: 

Findings of Fact 

1. Plaintiff is the owner of United States Patent No. 
2,078,264, a catalyst designed for the use in manufacture 
of explosives, and any additions, extensions, or improve¬ 
ments thereon, plaintiff having acquired ownership of same 
through assignment from E. A. Burroughs, Trustee for 
James D. McLeod, the patentee. 

2. That E. A. Burroughs formed the plaintiff corpora¬ 
tion and negotiated with defendants with a view toward 
setting up facilities for the possible manufacture, sale, and 
use by defendants of the said catalyst. 

3. That the agreement, if any, which resulted from said 
negotiations between plaintiff and the defendants was for 
licensing the use of the catalyst covered by said patent, 
and any additions, extensions, or improvements thereon. 

4. That McLeod carried on certain experiments, 
104A on behalf of the defendants on defendants ’ property 
and at a pilot plant erected by the defendants for 
such experiments, on a different catalyst, which develop¬ 
ment came about some months prior to any licensing 
agreement. 

5. That the catalyst covered by the patent was used only 
once by McLeod in setting off an experimental blast for 
defendants. 
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6. That except for the use referred to in Paragraph 5 
above, the defendants have never used, manufactured, or 
sold the patented catalyst or any addition, extension, or im¬ 
provement thereon. 

7. There was no agreement between the plaintiff and the 
defendants for licensing of the different catalyst developed 
by Mr. McLeod. 

Conclusions of Law 

1. The defendants have not infringed on said United 
States Patent No. 2,078,264 or additions, extensions, or im¬ 
provements thereon, in any manner. 

2. Plaintiff is not entitled to an accounting as prayed for 
in the complaint. 

3. The motion for judgment for defendants should be 
granted. 

4. The complaint should be dismissed. 

An order will therefore be entered dismissing the plain¬ 
tiff’s action at its cost. 

C. B. Keech 
Judge. 

December 4th, 1952. 

#•*****##* 

105 Filed Dec 5 1952 

Judgment Dismissing Complaint 

This action came on to be tried before the Court, and the 
evidence presented having been heard and the Court hav¬ 
ing made its findings of fact and conclusions of law, it is 
this 4th day of December, 1952, 

Adjudged, Ordered, and Decreed 

That the action filed herein by the plaintiff be and the 
same is hereby dismissed at plaintiff’s cost. 

C. B. Keech 
Judge 
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106 Filed Dec 31 1952 

Notice of Appeal 

Notice is hereby given that the Macite Corporation 
hereby appeals to the United States Court of Appeals for 
the District of Columbia Circuit from the judgment of this 
Court entered on the Fifth day of December, 1952, in favor 
of the defendants against the plaintiff. 

Neil Burkinshaw 
Neil Burkinshaw 

by DC 

Dennis Collins 
Dennis Collins 
Attorneys for Plaintiff, 

930 Shoreham Building, 
Washington 5, D. C. 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

2 Mr. Burkinshaw: The issue, as I see it, so far as 
this is concerned, is simply a determination as to 

whether this patent and process, together with improve¬ 
ments thereon or extensions thereof, is being used or has 
been used by the defendants in this case. I can’t see any¬ 
thing else in the case. 

#*•***#*•* 

3 The Court: Then am I to understand that it is a 
technical question, first, as to whether they did in 

fact use A, and if they did use A, then it is conceded that 
there should be an accounting? 

7 Mr. Burkinshaw: Well, if the Court please, in 

that posture of the case stated by counsel for the 
defendants, at this time I ask leave to amend so as 
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to add to that complaint the words “Improve- 
8 ments and extensions.” 

**•#•**•*• 

11 Mr. Sitnick: Your Honor, we are willing to permit 
them to amend. Now, if you will state what the 

amendment is? 

The Court: All right, sir, so -we all may know it, please. 
Mr. Burkinshaw: Add the -words—let me have 

12 that license agreement. Following the use of the 
word “patent’’ in the complaint, I want to add to 

that language: “and any additions, extensions or improve¬ 
ments thereof”. 

***•##*•** 

Mr. Burkinshaw: Well, in paragraph 2 of the complaint, 
following the number, 2,078,264, I should like to amend by 
adding: “and any additions, extensions or improvements 
thereof”. 

The Court: Now, I understand there is no objection to it. 

********** 

13 * * * but insofar as the amendment to his pleading 
and the pre-trial order is concerned, there is no 

objection? 

Mr. Sitnick: That is correct. 

********** 
Miss Harriet Cameron Eades 

********** 

14 Q. You are employed? A. Yes, I am. 

Q. By what concern? A. By the Macite Company. 

**••###•*# 

Q. And who pays you? A. The Arlington Asphalt Com¬ 
pany. 

Q. And that is a partnership consisting of Mr. McKenzie 
Davis and Mr. Hardy, operating under that trade name? 
A. Yes, sir. 
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Q. And what are your duties, Miss Eades? A. 

15 I manufacture explosives—a blasting powder. 

Q. I hand you Plaintiff’s Exhibit No. 5 for identification, 
and ask you if that is the type of box that is used in pack¬ 
aging these explosives? A. That is a box top, and we do 
not cover the boxes. We only use boxes in order to make 
the hauling easier. 

Q. But you have boxes with box tops containing 

16 this lettering? A. We have a few, yes. 

• ••••*•••• 

The Court: Excuse me. You say you sometimes use 
boxes of the type of which this is a top? 

The Witness: Yes, we do. 

The Court: For this particular product? 

The Witness: Yes, sir. 

Q. Now, Miss Eades, how long have you been employed 
at that plant in Leesburg? A. Since March—the first part 
of March—I don’t know the exact date—1947. 

Q. 1947? A. Yes, sir. 

Q. And by whom were you originally employed, 

17 Miss Eades? A. By Mr. McLeod. 

Q. That is Mr. James D. McLeod? A. Yes, sir. 
Q. And you have worked at that plant continuously since 
then? A. Yes, I have. 

Q. Do you know whether or not Mr. McLeod had a patent 
on an explosive known as Macite? A. I don’t know. I 
know he had a patent on a catalyst. I don’t know what the 
name was. 

Q. And that is the catalyst that is used in a mixture let 
us say, with TNT in order to create a blasting powder? A. 
Yes, it was. 

• ••••••••• 

Q. Did Mr. McLeod ever change that catalyst? A. 
Yes, sir. He did. 

• •••••••• 
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Q. Are you using a changed formula? A. Yes, sir. 

Q. And who changed the formula? A. Mr. McLeod. 

19 Q. Mr. McLeod. And, by the way, did you notice 
in the court room this morning a Mrs. (Gus Hertz), 

the lady who sat in the front row? A. Yes, I did. 

Q. Do you remember being interviewed by her? A. Yes. 

Q. In July of 1950? A. Yes. 

Q. And did you see the feature article that appeared in 

the Sunday Star? A. Yes, I did. 

Q. (By Mr. Burkinshaw) Did you tell Mrs. Hertz that 
you and Mr. Hickman worked from 8:00 a.m. until 

20 5:00 p.m. five days a week, following a formula de¬ 
vised by the late James D. McLeod, founder of the 

corporation that owns the plant? A. Yes, sir. 


21 Q. Do you care to state what the catalyst is? A. 
No, I don’t. 

• ••••*<>••• 

22 Q. Now, as I understand it, when you first started 
conducting tests down there, Mr. McLeod used his 

patent formula. Is that correct? A. He did, before I went 
to work there. 

Q. And then thereafter he changed that? A. He changed 
—I can’t give you the exact date, but I hadn’t been there 
over a month when he changed the formula. 


24 Q. Was TNT used in the original process? A. 
Yes, it was. 

Q. Is TNT used in this process? A. Yes, sir. 

Q. What other ingredients were used in the original 
process that are used in the present formula? A. Ammo¬ 
nium nitrate, DNT and in the original there was either 
nitrate of silver or sodium nitrate, which we do not use 
now. 

• ••••••••• 





25 Q. Now, do you remember talking with Mrs. (Cole¬ 
man) on Saturday last? A. Yes, I do. 

Q. Do you remember telling her that— 

The Court: Is there any difference in what she said 
today and what you said she would say? 

Mr. Burkinshaw: I want to ask here whether or not she 
told Mrs. Coleman on Saturday last that there was only 
a slight difference in the original formula and that being 
used today. 

The Court: That isn’t what you said originally. That 
is a different question. You may ask that. 

The Witness: I don’t recall. 

26 By Mr. Burkinshaw: 

Q. You don’t recall? A. No. 

Q. Well, was there much of a change? A. With the ex¬ 
ception of the catalyst, no, there is only one item missing. 
Q. Only one item missing? A. That is right 
Q. Do you care to state what that item is ? A. That is the 
nitrate of silver. 

• ••••*•••• 

Q. (By Mr. Burkinshaw) Was there any change in 
the method of manufacture? A. No. I would say not. 

27 Q. It is the same method today? A. Yes. 

• ••••••••• 

Cross-Examination 

Bv Mr. Sitnick: 

Q. Before the present formula you are using now was 
developed, isn’t it a fact that Mr. McLeod experimented 
with a number of other formulae? A. Yes, he did. 

Q. And in developing this last formula you are using 
now, this catalyst you are using now, how many other for¬ 
mulae w'ould you say you tried, other than the original 
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formula contained in the patent? A. I remember two others. 

Q. So this is at least the third? A. Yes. 

28 Q. Since the original formula? A. Yes, sir. 

Q. This original formula that was covered by the 
patent, was used one time, wasn’t it? A. One time to my 
knowledge, one time when I was working there. 

Q. And since that time, you have used either other for¬ 
mulae or the last formula you are using now? A. We have 
used only the one since I worked there. 


29 Redirect Examination 

By Mr. Burkinshaw: 

Q. Now, vras this change in the catalyst made before you 
came down here to work for Mr. McLeod? 


A. No, sir. It was while I was working there. 

A. It was during my first month there. I don’t exactly 
remember. 

Q. And to the best of your recollection, you came there 
in— A. (Interposing) In March. 

Q. Yes. And you say that the change was made no 
later than April? A. I know it was. 

Q. All right. So that if Mr. McLeod entered into a license 
contract with the Macite Corporation on— 


* • • —on September 15, 1947, that license contract as of 
September, 1947 was for a Macite that had its formula 
altered in no later than April of 1947? Is that correct? 
Mr. Sitnick: I object. 

A. I don’t know. 


45 This request for admissions under Rule 36(a) is 
as follows: 
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“The defendants request the plaintiff, Macite Corpora¬ 
tion, within ten day after service of a copy of this Request 
upon Counsel for the plaintiff, to make the following admis¬ 
sions for the purpose of this action only and subject to all 
pertinent objections as to admissibility which may be inter¬ 
posed at the trial: 

“L 

“That the following document is genuine: 

46 “(a) Letter dated May 7, 1948, addressed to L 
William Stempil, as attorney for the defendants 

herein, by Robert Faulkner, as attorney for the plaintiff 
herein, copy of which letter is attached to and exhibited 
with this Request.’’ 

I now renew my offer to put that in evidence as part of 
the negotiations as between Macite on the one hand, and 
Davison and Hardy on the other. 

The Court: You have already offered that, sir. Is that 
the one? I understood that that was something that you 
have previously offered and it has been marked. Is that 
correct, sir? 

Mr. Burkinshaw: Has this been marked? 

The Deputy Clerk: No, sir. 

The Court: All right. Do you want to mark that Plain¬ 
tiff’s Exhibit No. 6 for identification? It is a letter, Stem¬ 
pil from Faulkner, dated May 7, 1948. 

I will treat it as offered. 

Mr. Burkinshaw: All right. 

(Thereupon, a letter dated May 7, 1948, Stempil from 
Faulkner, was marked Plaintiff’s Exhibit No. 6 for iden¬ 
tification.) 

Mr. Burkinshaw: All right. I want to read this letter 
now, if I may. 

The Court: Maybe you had better withhold it be- 

47 cause it hasn’t been received in evidence yet. You 
offered it, and I treated it as offered. 
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Mr. Sitnick: I object to it. 

The Court: I will hear you on it, but he has offered it. 
Mr. Burkinshaw: I have offered it. 

The Court: I understood you offered all the others, and 
I am treating them as offered. 


Mr. Burkinshaw: Now could I ask Your Honor to rule 
on that letter? 


48 Let me treat it as offered, and I can take the time 

49 and read all of them together and maybe I can get 
some continuity out of them, Mr. Burkinshaw. 


Russell F. Cahoon 


Q. Your full name, Doctor? A. Russell F. Cahoon. 

Q. And your profession? A. Physician. 

**•**•*•#• 

Q. Have you any interest in a Delaware corporation 
known as Macite? A. Yes, sir. 

Q. What is that interest? A. I have a certificate entitling 
me to 1,000 shares of stock. 

**••**••*• 

50 Q. In connection with that investment, have you 
had occasion to visit a plant near Leesburg, manu¬ 
facturing the explosive known as Macite? A. Yes, sir. 

Q. On how many occasions? A. Oh, I would say four 
or five occasions. 

Q. Wlien was the first time you went down there? A. 
In 1946, I believe. 

51 Q. I am showing you Plaintiff’s Exhibit No. 5, 
and I will ask you if you can identify that. A. Yes, 

sir. That is a board ending which is similar to the type 
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of boxes in which the powder was being stored at the time 
I was down there. 

*##•••••*• 

56 Q. When was the last time you were down to Lees¬ 
burg? A. It was last Friday, I believe. 

Q. Was there any change in the physical appearance of 
the place last Friday as contrasted with your visit on the 
occasions of which you took these photographs? A. I 
didn’t understand your question. 

Q. Well, was the place pretty much the same as it had 
been in 1946 when you took these photographs? A. You 
mean as to the number of buildings? 

Q. Yes. A. And places, stages in the building, et cetera, 
yes, sir. 

Q. Yes? A. Yes, sir. 

Q. All right. I particularly ask you on the occasion of 
your recent visits down there if you observed wooden 
boxes with the name “Macite” on the side? A. Yes, sir. 
Last Friday when I want down to the plant I drove up to 
what apparently was the main building, where the main 
part of the processing was to be fulfilled, and the building 
was locked, but there were packing cases containing cart¬ 
ridges, paper cartridges up to the door of the building 
which door had glass windows in it, and the ends of the 
boxes ware marked “Macite Corporation” similar to the 
type of end that we have here, sir. 

• ••••••••• 

57 William David Hickman 

**#•*••••• 

Q. Your full name, Mr. Hickman? A. William David 
Hickman. 

• ••••••••• 

58 Q. Formerly were you employed down at this 
pilot plant at Leesburg, Virginia. A. Yes, sir. 



/ 
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Q. By whom were you employed? A. Mr. McCloud. 

Q. And who paid you? A. Mr. McCloud paid me. 

Q. And how long did you work there? A. About two 
years, I think. A little better than two years. 

Q. When did you terminate your employment there? A. 
In 1948 through— 

Q. What were your duties there? A. Oh, I worked 
around the powder plant, helped to make the powder and 
pack it. 

*•#••*•**• 

60 Q. Did that powder have a name? A. Macite 
powder. 

Q. Macite powder? 

#•**••••** 

61 Q. Was there any change in the process or in the 
ingredients that you know of during the time you 

worked there? A. No, sir. 

• ***•••••• 

Mr. Burkinshaw: Yes. I wanted to offer this also. 
The Court: What is it? 

Mr. Burkinshaw: That was the feature article which 
was the subject — 

The Court: Do you object to it? 

Mr. Sitnick: No. 

The Court: You don’t object to it? 

Mr. Sitnick: I don’t think it is material. I think 

62 Your Honor ruled he couldn’t read from it. It 
hasn’t been tendered before. It will clutter up the 

record needlessly. 

The Court Do you object to it? 

Mr. Sitnick: Yes. 

The Court: I will sustain the objection. 
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85 Robert R. Faulkner 

86 The Court: I think they will stipulate it is the 
minute book of the Macite Corporation. Is that 

correct? 

Mr. Sitnick: Yes, sir. 

The Court: And that you have the right to make 

87 use of such information as is embraced therein? 

Mr. Sitnick: That is correct. 

• *#**•*•*• 

(Thereupon, Mr. Burkinshaw read to the Court, letter 
of July 10, 1946, addressed to Messrs. McKenzie Davison 
and W. J. Hardy, Arlington Asphalt Company.) 

Mr. Burkinshaw: Now, I think that is as far as I care 
to go at this time. But I want to offer in evidence the 
entire minute book. 

88 The Court: I understand the minute book has 
been stipulated in evidence. 

Mr. Burkinshaw: For use by either side. 

The Court: For use by either side. 

Mr. Burkinshaw: Bv all means. 

* 

*•*••••••• 

89 Harriet Cameron Eades 

90 Q. Do you care to state at this time what the 
present catalyst is composed of? A. No, I do not. 

I will say that I purchase it at a chemical laboratory, and 
some drugstores carry it. 

Q. What powder was used in the original catalyst? A. 
Powder? There was no powder in the catalyst. 

Q. Well, what ingredients were used in the original 
catalyst? A. I was only there when Mr. McLeod 

91 made one lot, or one batch, and I remember he used 
nitric acid, sulphuric acid and napthalene, and other 

than that, I don’t know, because I don’t know how to 
make it. 


Q. So it boils down to this,—you actually don’t know 
the ingredients in the original catalyst, do you? A. No, 

I don’t. 

#•••*••*** 

Q. You buy certain ingredients, you said Monday, two 
separate ingredients, which you mix yourself? A. 
Yes, sir; t\v r o chemicals. 

Q. But the fact of the matter is, you do not know the 
formula for the original catalyst, do you? A. I only know 
of those three ingredients. 

Q. And you don’t know whether any of the present in¬ 
gredients were used in that original catalyst, do you? A. 

I know these were not. 

Q. And how, therefore, can you say that this is a new 
catalyst when you do not know the components of the 
92 original catalyst? A. I have told you how I know. 

I think perhaps a chemist could decide it for you. 

I am not a chemist. 

Q. And Mr. McLeod arrived at this change in catalysts 
a month after you came in March of 1947, is that correct? 

A. Yes, sir. 

***###; 

The Court: Can you give me any more light, sir? 

Mr. Burkinshaw: I cannot. I don’t want to labor the j 
issue. 

The Court: No, I am courting trouble, Mr. Burkinshaw. 

I am asking you if you can give me any more light, because, 
frankly, I have serious doubt that you have sustained 
the burden required, even if there be an agreement, that 
the catalyst here was the subject of such agreement. Have 
you got anything you can give me further? And you say 
you have not. 

Mr. Burkinshaw: No, I haven’t. 

The Court: Well, under those circumstances, then, I j 
will grant the motion. I 

Mr. Burkinshaw: Thank you, Your Honor. 
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EXHIBITS 

Plain!iff's Exhibit No. 1 

July 26, 1947 

Mr. E. A. Burrows 
Consulting Engineer 
316 Southern Building 
Washington, D. C. 

My Dear Mr. Burrows: 

As we are beginning to get in a position to produce 
Macite, I feel that it is necessary that we get our stock 
transactions straightened out. 

Will you please send me as soon as possible the charter, 
the minute books, and the by-laws and also the stock record 
book of the Macite Corporation. 

It is necessary that we have these immediately, as I am 
trying to get this thing set up on the basis originally talked 
about. 

I understand we secured a splendid shot with our powder 
this last time, and both Mr. Hardy and myself are very 
much pleased. I have written to four intimate friends of 
mine who are large users of powder, both for quarry work 
and other incidental blasting, stating that our material will 
be on the market and available the first of October. I hope 
as soon as I get replies from these letters that we can all 
get together and definitely outline a method of procedure. 

I understand you haven’t been very well lately and I 
trust you are on the road to recovery now. 

Thank you to enter this stock matter just as soon as 
possible. 

Yours very truly, 

Arlington Asphalt Company 
F. McK. Davison 
By F. McK. Davison, 

Partner 
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Plaintiff's Exhibit No. 2 

July 30, 1947 

Mr. F. McKensie Davison 
c/o Arlington Asphalt Co. 

P. 0. Box 313 
Rosslyn, Va. 

Dear Mr. Davison: 

When I arrived at my office this morning and found your 
letter of July 26, I was very much pleased indeed. 

For your information, on the morning of July 16, I suf¬ 
fered what my doctor is pleased to call a spasm in the brain 
artery causing a slight mental confusion and a slight 
paralysis on my left side. What the doctor means by a 
spasm in a brain artery is more than I can figure out. It 
certainly could not have been a real cerebral hemorrhage 
or a embolism. In any event from there on the trouble 
began with doctors, nurses, treatments, etc. Day before 
yesterday I had recovered sufficiently so that I spent an 
hour at my office and I endeavored to catch up on things. 

In regard to the matters mentioned in your letter of July 
26, I had practically all of the matters up to date during 
the last week in June with the exception of a few book¬ 
keeping transactions and some signatures that had to be 
obtained. Consequently it should not take long to get the 
stock transaction straightened out especially, as far as I 
know, there has been no change in our deal since it was 
written up on July 10,1946. 

The impressive thing to me is that both you and friend 
Hardy are very much pleased with our Facing Shot #8. 
I have followed each and everyone of these shots I think 
that my artery spasm if that is what it was is partly due 
to the difficulties of keeping peace between MacLeod and 
Mr. Harrington. 

As a matter of fact the shot we made in May of 1946 was 
a record shot in that 2000 tons or more of properly frag- 



mented rock was thrown down from the facing on to the pit 
floor with 200 lbs. of Macite and we have had several shots 
since our Facing #1 of May 9, 1947 which were in our 
opinion much better than Facing Shot #8. I am referring 
particularly to the combination stripping and breaking 
shots. 

I note that you have written to four of your friends, who 
are large users of powder for quarry and other blasting 
work and presume these are also operators of trap rock 
quarries. This brings to mind another situation which I 
have not had the opportunity of discussing with you. Sev¬ 
eral months ago, I met former Attorney General Margiotti 
in his suite at the Statler. He was then in the midst of the 
Mav-Garsson Trial, but I did have an opportunity to dis¬ 
cuss coal stripping operations with him. You possibly 
know that he operates 13 or more of the largest strip mines 
in this part of the country. I told him we were not very 
much interested in selling powder, but we were interested 
in participating in economies of operations and suggested 
that he pick out one of his large operations where we could 
make a demonstration. 

I have just received a letter from our mutual friend, Fred 
Crolius in Pittsburgh, who introduced me to Margiotti, 
stating that he is now willing to arrange for a test at one 
of his large coal strip mines in Somerset County on the 
basis that I discussed with him at the Statler. 

You probably know that Margiotti is a very wealthy man 
and is very close to the steel situation in Pittsburgh. 

Now that the May-Garsson Trial is over, I feel that we 
can make any arrangements we want to with him for test¬ 
ing our powder on a stripping basis in one or all of his 
large operations and you, of course, know vrhat that means 
if we are successful in making a showing and I know that 
Tve will be. 

While my movements are somewhat restricted right now 
on account of doctors, nurses, etc. I hope to be able to con- 


tact you within a week or ten days so that we can clean up 
matters in which we are both interested. 

Best regards. 

Yours sincerely, 

EAB :e E. A. Burrows 

• •••••••*• 

Plaintiff's Exhibit No. 3 

Agreement Between James D. McLeod and E. A. Burrows 

This agreement made and entered into this 21st day of 
February, 1945, by and between James D. McLeod, of Oak¬ 
land, California, presently residing in Washington, D. C., 
party of the first part, hereinafter referred to as McLeod, 
and E. A. Burrows, of Washington, D. C., party of the sec¬ 
ond part, hereinafter referred to as Burrows, Witnesseth, 
that 

Whereas, McLeod represents and warrants to Burrows 
that he is the owner by assignment of United States Letters 
Patent No. 2,078,264, originally granted to James D. 
McLeod and Frank E. Miller, under date of April 27,1937, 
relating to the manufacture of explosives, and 
Whereas, Burrows has agreed to promote the manufac¬ 
ture and sale of explosives under said patent and any addi¬ 
tions, extensions or improvements thereon, in and for the 
States of Virginia, Delaware, Maryland and the District 
of Columbia, as evidenced by agreement executed by the 
parties in the following words and figures, to wit: 

February 21 
1945 

MACITE 

1. A company is presently being organized under the 
law’s of the State of Delaware to manufacture and mar¬ 
ket “Maeite” (blasting pow’der) under the formulae 
and patents presently owned and/or controlled by 
James D. MacLeod of Oakland, California. The Com- ; 
pany will have the exclusive rights in the States of 
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Virginia, Delaware, Maryland and the District of Co¬ 
lumbia by virtue of a conventional license agreement 
which will provide for the payment of a royalty of 1<* 
per lb. on all powder produced under the formulae. 

2. The capitalization will be 100,000 shares of $1.00 
per value common stock—there will be no preferred 
stock issued or authorized. 

3. In order to provide the funds required for the 
plant construction and working capital the Directors 
of the Company will authorize the issuance of five year 
debenture notes in $1,000.00 denominations to the maxi¬ 
mum total of $50,000.00. These notes will carry the 
maximum legal rate of interest. 

4. 50,000 shares representing 50% of the common 
capital stock will be made available to provide bonus 
stock for the debenture purchasers under a pooling 
arrangement which will prevent the sale of such bonus 
stock by agreement until the outstanding debenture 
notes of the Company have been retired, or for a pe¬ 
riod of five vears after the date of issue of such de- 

* 

benture notes. 

/s/ James D. McLeod 
/s/ E. A. Burrows 

and power of attorney signed by McLeod naming Burrows 
as his attorney to carry out said plan and agreement in the 
following words and figures, to wit: 

Know All Men By These Presents that I, James D. 
MacLeod of Oakland, California, do hereby appoint 
E. A. Burrows of Washington, D. C. my attorney, for 
me and in my name to organize or cause to be organ¬ 
ized, a Corporation under the laws of the State of Dela¬ 
ware, to be known as Macite Corporation in accordance 
with terms of my Agreement of February 21,1945, and 
to do all things which may be necessary in order to 
finance said Company approximately in accordance 
with my Agreement as to method with the understand¬ 
ing that compensation of said E. A. Burrows for such 
service as he may render in connection with the or¬ 
ganization, and financing directly or indirectly of said 
corporation, will be one-half of my 50% participation 
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in the common stock (capital) of the Corporation, and 
of any debentures with stock bonuses, cash payments 
(other than for personal service) or any other com¬ 
pensation which may be paid by the Corporation to 
me on account of license whether paid in cash, notes, 
debentures, bonds or in any other manner acceptable 
to me. 

And generally to do and perform all things neces¬ 
sary in or about the premises as fully and effectually 
in all respects as I could do if personally present. 

In Witness Whereof I have hereunto set my hand 
and seal the first day of March A.D. Nineteen Hundred 
and forty-five. 

/s/ James D. McLeod 
.Witness 

and 

Whereas, it may later be desirable to include in the grant 
of license, subject to restrictions to be imposed by McLeod, 
the States of North Carolina, South Carolina and the east¬ 
ern portion of the State of West Virginia on west to a sec¬ 
tion of that State known as the “Divide” beyond which 
the freight rates increase. 

Now, Therefore, in consideration of the premises and 
of one dollar ($1.00) in hand paid by each party to the 
other and other good and valuable considerations, includ¬ 
ing those hereinafter set forth, the parties hereto mutually 
agree as follows: 

1. Burrows will render his professional services as con¬ 
sulting engineer and provide the funds personally or 
through other sources for the construction of a pilot test¬ 
ing plant and upon successful tests the construction of a 
commercial plant for the manufacture and sale of the ex¬ 
plosive to be manufactured under said patent, which will 
be known as Macite. 

2. Burrows will cause to be created a corporation to be 
known as “Macite Corporation” under the laws of the 
State of Delaware, with a capitalization of one hundred 
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thousand (100,000) shares of common stock of a par value 
of one dollar ($1.00) per share. 

3. McLeod will execute a license agreement granting to 
said corporation an exclusive license to manufacture and 
sell the explosive to be manufactured under and for the 
life of United States Letters Patent No. 2,078,264, and any 
improvements, additions or extensions thereon, in and for 
the States of Virginia, Delaware, Maryland and the Dis¬ 
trict of Columbia, and, subject to restrictions to be imposed 
by McLeod, in and for the States of North Carolina, South 
Carolina and the eastern portion of the State of West Vir¬ 
ginia on west to a section of that State known as the 
“Divide” beyond which the freight rates increase. 

4. In consideration for said license, the corporation will 
issue to Burrows, as Trustee for James D. McLeod and 
E. A. Burrows, the entire capitalization of the corporation, 
to be held in trust for the account of James D. McLeod and 
E. A. Burrows, in equal shares. 

5. The license agreement with the corporation shall pro¬ 
vide that the corporation shall pay a royalty of not less 
than one cent (1^) per pound on all explosives produced 
under said patent, one-half of which shall be payable to 
McLeod and one-half to Burrows. 

6. If and when it shall become necessarv and Burrows 
does expend moneys on behalf of the corporation, he shall 
be and is hereby authorized to hold on behalf of himself out 
of the trusteed stock or issue to himself or his nominee, one 
(1) share of said stock for each one dollar ($1.00) of money 
expended by him, but not exceeding fifty thousand (50,000) 
shares, said expenditures to be evidenced by notes of the 
corporation, provided, however, that if Burrows, as he be¬ 
lieves, is able to interest two unnamed persons in the manu¬ 
facture and sale of the explosives under said patent, he 
shall be and he is hereby authorized to deliver to said per¬ 
sons fifty-one (51) per cent of the stock of the corporation, 
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provided said parties are willing to and do accept the note 
or notes of the corporation for the money expended by 
them. 

In either or both of said events, it is agreed that E. A. 
Burrows, as Trustee, shall hold the remainder of the stock 
for the account of James D. McLeod and E. A. Burrows in 
equal shares. 

7. Upon the completion of the plan hereinbefore set out, 
Burrows, as Trustee, shall distribute to McLeod and him¬ 
self personally in equal shares the remainder of the trus¬ 
teed stock. 

8. It is stipulated and agreed that the above and fore¬ 
going power of attorney shall remain in full force and ef¬ 
fect until the plan herein outlined has been fully con¬ 
summated. 

9. This agreement shall be executed in three counter¬ 
parts, each of which shall be treated as an original, one of 
which shall be delivered to McLeod, one to Burrows and 
one to Macite Corporation. 

In Witness Whereof, the parties hereto have affixed 
their signatures and seals as of the day and date first 
above written. 

James D. McLeod (Seal) 
James D. McLeod 
E. A. Burrows (Seal) 
E. A. Burrows 

Witnesses: 

Sol M. Alpher 
Sol M. Alpher 

District of Columbia, ss ; 

On the 22 day of Sept., 1947, personally appeared before 
me, a notary public in and for the District of Columbia, 
James D. McLeod and E. A. Burrows, both personally 
known to me, who acknowledged their signatures to the 
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above and foregoing agreement and that they have exe¬ 
cuted the agreement for the purposes therein indicated. 

Sophia Peschel 

Seal Notary Public, D. C. 

My commission expires 6/30/51 

• *••••*••• 

Plaintiff's Exhibit No. 4 

License Contract 

This License Contract entered into this 2nd day of April, 
1945, by and between James D. McLeod of Oakland, Cali¬ 
fornia, presently residing in Washington, D. C., herein¬ 
after referred to as Licensor, and Macite Corporation, a 
corporation organized and existing under the laws of the 
State of Delaware, with principal offices at 316 Southern 
Building, Washington 5, D. C., hereinafter referred to as 
Licensee. 

WITNESSETH, that 

WT hereas, Licensor represents and warrants that he is 
the full owner by assignment of United States Letters Pat¬ 
ent No. 2,078,264, originally granted to James D. McLeod 
and Frank E. Miller, under date of April 27,1937, relating 
to the manufacture of explosives, and 
Whereas, Licensee desires to acquire the exclusive right 
and license to manufacture, sell, use and distribute explo¬ 
sives under said patent and any additions, extensions or 
improvements thereon, in and for the States of Virginia, 
Delaware, Maryland and the District of Columbia, and 
Whereas, Licensee desires to acquire similar exclusive 
rights for the States of North Carolina, South Carolina 
and the eastern portion of the State of West Virginia on 
west to a section of that State known as the “Divide” be¬ 
yond which the freight rates increase, and 
Whereas, Licensor is ready, willing and able to grant 
said exclusive right and license in and for the States listed 
in the preceding WTiereas clause so long as Licensee is able 


29 


to and does construct in said territory a commercial plant 
or plants necessary to supply and does supply the demand 
for explosives to be manufactured under said letters patent. 

Now, Therefore, for and in consideration of One Dollar 
($1.00) in hand paid by each party to the other, receipt of 
which is hereby acknowledged, and of other good and val¬ 
uable considerations, as well as the considerations herein¬ 
after set forth in this agreement, the parties hereto 
mutually covenant and agree as follows: 

1. Licensor grants unto Licensee the exclusive right and 
license to manufacture, sell, use and distribute explosives 
under United States Patent No. 2,078,264, for the life of 
said patent, and for the life of any extensions, amendments, 
and improvements thereof, such rights to be exercised in 
and for the States of Virginia, Delaware, Maryland, and 
the District of Columbia; and, subject to the condition set 
forth in the following paragraph 2 hereof, Licensor grants 
to Licensee a similar exclusive license in and for the States 
of North Carolina, South Carolina, and the eastern portion 
of the State of West Virginia on west to a section of that 
State knowm as the “Divide” beyond winch the freight 
rates increase. 

2. Licensee agrees to construct one or more commercial 
plants within the territory described in the preceding para¬ 
graph numbered 1, of sufficient capacity to supply the de¬ 
mand therein for the explosives to be manufactured under 
this license; provided, however, that if Licensee is unable 
to supply such demand in any part of the States of North 
Carolina, South Carolina and the eastern portion of the 
State of West Virginia on w*est to a section of that State 
knowm as the “Divide” beyond which the freight rates in¬ 
crease, Licensor reserves the right to construct and oper¬ 
ate such other commercial plant or plants as he may deem 
necessary to supply such demand, proof of the inability of 
the Licensee to supply such demand in said territory or 
any part thereof to be evidenced by notice in writing from 
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Licensor to Licensee and written acknowledgment and ad¬ 
mission thereof by Licensee to Licensor. 

3. Licensee agrees to pay to Licensor a royalty on all 
explosives manufactured as and when sold under said pat¬ 
ent of one cent (If) per pound, said royalty to be computed 
and paid upon a quarterly basis; provided, however, that 
said royalty shall not be accruable or accrued until Licensee 
shall have completed a commercial plant or plants and shall 
be producing and marketing such explosives at the rate of 
twenty (20) tons (of two thousand (2,000) pounds) or more 
per month and said accrued royalty shall be payable at the 
time Licensee makes its first quarterly accounting as re¬ 
quired by Paragraph 4 hereof for the first calendar quarter 
in which production of explosives began at the rate of not 
less than twenty (20) tons or more per month as provided 
in this Paragraph 3. 

4. On or before the 30th day of January, April, July 
and October of each calendar year following the date of the 
execution of this license agreement, Licensee will submit 
to Licensor a written report of all explosives manufactured 
and of all explosives sold under this agreement during the 
preceding calendar quarter ended December 31st, March 
31st, June 30th and September 30th of each calendar year 
and of the total royalties payable for each said quarter and 
shall transmit with said report check of Licensee for the 
royalties shown to be due for each said calendar quarter, 
subject to the limitations of the preceding paragraph 3 
hereof. 

5. In the event of failure or refusal of Licensee to per¬ 
form any of Licensee’s obligations under this agreement, 
Licensor may terminate same by sixty (60) days’ written 
notice to Licensee, specifying the obligation or obligations 
Licensee has failed or refused to perform and if Licensee 
shall not have performed said obligation or obligations 
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within said sixty (60) day period, all royalties accruing 
hereunder to Licensor by Licensee shall become immedi¬ 
ately due and payable; and all rights granted to Licensee 
in and under this contract shall in and by virtue of said 
notice to Licensee automatically cease and terminate as 
though this agreement had not been executed. 

6. If Licensee shall make an assignment of Licensee’s 
assets for the benefit of creditors or bankruptcy proceedings 
are instituted against Licensee which are not dismissed 
■within sixty (60) days following the date of commencement 
of such proceedings, Licensor shall have the privilege of 
terminating this agreement thereafter upon ten (10) days’ 
notice to Licensee, to the bankruptcy court, and to the 
assignee for the benefit of creditors; and all the rights 
granted to Licensee in and under this contract shall in and 
by virtue of said notice to Licensee automatically cease 
and terminate as though this agreement had not been 
executed. 

7. If this agreement shall be terminated for any of the 
causes herein enumerated Licensee agrees to pay Licensor 
the royalty herein provided which may have accrued on all 
explosives manufactured by Licensee up to and including 
the termination date. 

8. Licensee agrees to prosecute or defend any suit neces¬ 
sary to protect the parties hereto under the foregoing 
patent and under this license agreement, such proceedings 
to be at the sole expense of Licensee -which shall be entitled 
to receive as its sole property any amounts recovered either 
by way of settlement or by way of final judgment. 

9. This agreement shall remain in full force and effect 
for the life of the patent above referred to and the life 
of any amendments, extensions and improvements thereon. 

10. Licensee shall not make any assignment of its rights 
hereunder except in case of sale to a person, firm or cor- 
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poration acceptable to Licensor, such acceptance to be 
evidenced in writing. 

11. If Licensor shall make an assignment of all or any 
part of Licensor’s right, title and interest in and to this 
agreement, Licensor shall notify Licensee in writing of 
the terms of said assignment. 

12. Licensee will keep the necessary books and records 
to evidence the royalties payable under this agreement, 
which shall be open during usual business hours to inspec¬ 
tion of Licensor, or to Licensor’s duly accredited agent, 
such inspection to be at the expense of Licensor. 

13. Whenever, under the terms of this agreement, any 
notice is required to be given by either party to the other, 
or others, it shall be sufficient if the same is forwarded by 
registered mail to the address recited herein or to the last 
address either of such parties may have given to the other 
by notice in writing. 

14. This agreement incorporates the contract of the 
parties hereto and supersedes any and all agreements, 
both verbal or written, that have or may have been hereto¬ 
fore entered into. 

15. This agreement shall be binding upon the heirs, suc¬ 
cessors, assigns and/or legal representatives of the parties 
hereto. 

16. This agreement shall be executed in three counter¬ 
parts, each of which shall be treated as an original. 

In Witness Whereof, James D. McLeod has set his hand 
and seal to this agreement and Macite Corporation, a 
corporation, Licensee, has caused this agreement to be 
subscribed to by its President and its corporate seal 
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affixed, attested by its Secretary, as of the day and date 
first above written. 

James D. McLeod 
James D. McLeod 

Macite Corporation 

By E. A. Burrows, President 

Witness: 

Sophia Peschel 

Attest: 

Anne C. Chatterton 
Asst. Secretary. 

Seal 


District of Columbia, ss. 

On the 15th day of Sept., 1947, before me a notary 
public in and for the State and County aforesaid, person¬ 
ally appeared James D. McLeod, to me known, whose name 
is subscribed to the above and foregoing instrument, and 
he acknowledged that he executed the above and foregoing 
instrument as his act and deed. 


Seal 


Sophia Peschel 
Notary Public 

My commission expires 6/30/51 


District of Columbia, ss. 

On the 16th day of Sept., 1947, before me, a notary 
public in and for the District of Columbia, personally 
appeared E. A. Burrows and Anne C. Chatterton, per¬ 
sonally known to me to be the President and Asst. Secre¬ 
tary of Macite Corporation, and acknowledged that they 
have executed the above and foregoing agreement for and 
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on behalf of Macite Corporation and under due and lawful 
corporate authority. 

Sophia Peschel 
Notary Public 

My commission expires 6/30/51 


Seal 


# * 




Plaintiff's Exhibit No. 6 


May 7, 1948. 

Mr. I. William Stempil, 

Washington Loan and Trust Bldg., 

Washington, D. C. 

Dear Mr. Stempil: 

Mr. E. A. Burrows has handed me your letter to him 
dated April 30, 1948, with reference to an agreement be¬ 
tween your clients, Messrs. Davison and Hardy, and Mr. 
Burrows. 

Let me say at the outset that Mr. Burrows does not 
consider your notice binding on him or the Macite Corpora¬ 
tion, which is a party in interest. 

Even assuming the facts you have set out in your letter 
are true (and they definitely are not), Mr. Burrows would 
be foolish indeed to make the payment demanded without 
a full and complete statement of the expenditures claimed, 
with full opportunity to verify the figures. 

But in all due respect, your letter evidences a complete 
lack of knowledge of the facts growing out of the agreement 
between Mr. Burrows and Messrs. Davison and Hardy. 

Mr. McLeod is the owner of a patent covering the manu¬ 
facture of Macite, a blasting powder. Early in 1945, imder 
an agreement with Mr. Burrows, the Macite Corporation 
was organized and all the stock transferred to Mr. Burrows 
as trustee for Mr. McLeod and Mr. Burrows in equal 
shares. Mr. McLeod and Mr. Burrows then gave to the 
corporation an exclusive license to manufacture and sell 
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Macite in the States of Virginia, Delaware, Maryland and 
the District of Columbia, and also in the States of North 
Carolina, South Carolina and part of West Virginia. 

Macite Corporation agreed to construct one or more 
commercial plants in the first mentioned territory and if 
unable to supply the demand in the remaining territory, 
licenser reserved the right to construct and operate plants 
in the latter territory. 

At or about this time, Mr. Burrows had a talk with Mr. 
Davison and he authorized Mr. Burrows to construct a 
pilot plant on his quarry properties near Leesburg, Vir¬ 
ginia, for the purposes of manufacturing Macite and making 
demonstrations. All this was done at Mr. Burrows per¬ 
sonal expense, except the furnishing of a power line and 
a small building. 

The tests -were highly successful and Mr. Davison told 
Mr. Burrows that he would finance the construction of a 
commercial plant. After several conversations between 
Mr. Davison, and later Mr. Hardy, Mr. Burrows confirmed 
the oral agreement entered into by letter of July 10, 1946, 
copy of which I assume you have. 

In brief, this letter confirmed the understanding that the 
parties w’ould share in the cost of a commercial plant up to 
$18,000, and that in case of further financing they would 
share equally or it would be financed through a bank. As 
a matter of fact, Mr. Davison assured Mr. Burrows that 
he would finance the entire project. 

It was further provided that Macite Corporation would 
be employed as consulting engineer by Messrs. Davison 
and Hardy and would be paid a percentage of the savings 
effected in quarrying according to the formula set forth 
in the letter of July 10, 1946. 

It was further provided that from six to ten acres of the 
quarry properties would be deeded to Macite Corporation, 
on w’hich the plant v T as erected, and that the parties would 
receive debenture notes of the corporation for all capital 
expenditures, and that Messrs. Davison and Hardy were 
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to receive 51% of the stock of the corporation upon the 
understanding that they would finance all capital ex¬ 
penditures. 

Macite was supposed to be in production by September 
15, 1946 in sufficient quantity to completely supply the 
quarry, but due to difficulties beyond Macite’s control, 
this was not accomplished until May 1947. Mr. Davison 
was doubtless so pleased with the results, that he wrote 
Mr. Burrows on July 26, 1947 in part as follows: 

“As we are beginning to get in a position to produce 
Macite, I feel that it is necessary that we get our stock 
transactions straightened out. 

“Will you please send me as soon as possible the 
charter, the minute books, and the by-laws and also the 
stock record book of the Macite Corporation. 

“It is necessary that we have these immediately, as 
I am trying to get this thing set up on the basis 
originally talked about.’’ 

Ever since that date, Mr. Burrows and I, as attorney for 
Macite Corporation, have been trying to reach an adjust¬ 
ment of this matter. I personally telephoned Mr. Sim- 
monds, attorney for Mr. Davison in Arlington and arranged 
a conference in the latter part of September or early part 
of October of last year, and went over the minute book of 
the corporation, which included proposed minutes electing 
Mr. Davison Secretary and Treasurer, Mr. Hardy Vice 
President and Mr. McLeod Vice President in Charge of 
Operations. Mr. Simmonds advised me that Mr. Davison 
was in Florida and that he would get in touch with him 
when he returned in November. 

Hearing nothing, I called Mr. Simmonds several times 
and was advised that he was unable to contact Mr. Davison. 
Finally on February 10, 1948, I wrote a letter to Mr. 
Simmonds, setting out the things necessary to be done to 
consummate the transaction and on February 17th, Mr. 
Simmonds replied, stating that Mr. Davison was back in 
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town, that he had talked with him over the telephone and 
was advised “there are a few matters he has to work out 
before seeing me but expects to do so in the next few days.” 

My recollection is that I talked with either you or the 
accountant for Mr. Davison and was told that Mr. Davison 
had decided to report the operations for 1947 as a joint 
venture of Davison and Hardy and further that they had 
concluded to incorporate the business as a Virginia corpora¬ 
tion. I told you (or the accountant) there was already a 
corporation in existence known as Macite Corporation, 
which owned the exclusive license to manufacture and sell 
Macite in Virginia. The next word we received from Mr. 
Davison was your letter. 

During all this period, Messrs. Davison and Hardy have 
been financing the operation of the plant and regular 
weekly statements have been furnished them by Mr. Bur¬ 
rows, as president of the corporation, covering operations. 

In addition, under agreement between Mr. Davison and 
Mr. Burrows, as president of the Corporation, Macite has 
furnished Arlington Stone Company bills covering Macite 
used in quarry operations of an aggregate of approximately 
$6,500.00, for record purposes. 

As part of this agreement also, Macite was sold to third 
parties* and the bills sent in the name of Macite with a 
notation on them to remit to the Arlington Asphalt Com¬ 
pany for the credit of Macite Corporation. These, I under¬ 
stand, aggregated approximately $7,000.00. I might add 
that the billing price at which Macite was sold was fixed at 
the suggestion of Mr. Davison. 

On behalf of Mr. Burrows, and the Corporation, I re¬ 
spectfully request your clients to supply the information 
called for in my letter of February 10, 194S, and will be 
glad to confer with you at any time you may care to call 
upon me. 

In the light of the above, I do not think it would be to 
the advantage of either Mr. Davison or Mr. Hardy to 


* Outside the territory. 



38 


carry out the intent expressed in your letter. Certainly 
thereafter they would have no right whatsoever to manu¬ 
facture, sell or use Macite in the quarrying operations. 

Therefore, I think you will agree wdth me that it is 
imperative that we get together and reach an adjustment 
of this matter at the earliest date possible. 

Very truly yours, 

Robert Faulkner 

RF/s 

blind copies to 
Mr. Burrows 
Mr. McLeod 




